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Service of Process — Jurisdiction in Personam Over Non-resident. — 
Kane v. State of New Jersey (1916) 37 Sup. Ct. Rep. 30. — By the laws 
of New Jersey (N. J. Laws, 1908, pp. 613) a non-resident is required to 
register his automobile, pay a license fee, and file with the secretary of 
state a duly executed instrument constituting that official his attorney 
upon whom all original process in any action or legal proceedings brought 
against him and arising out of the operation of the automobile within 
the state, may be served. Held, that in an action in personam, jurisdiction 
could be obtained by such service of process on the secretary of state. 

The long tradition of English law has been that service on a defendant 
must be formal and personal. Accordingly, in the absence of any express 
power given by the principal authorizing his agent to accept service, juris- 
diction over the principal cannot be effected by service on the agent, how- 
ever great his authority may be with reference to the business of the 
principal. Piggot, Foreign Judgments, Part I, p. 283 ; Conley v. Mathieson 
Alkaline Works (1902) 190 U. S. 406; Martin v. Nezv Trinidad L. A. Co. 
(1904) 130 Fed. 394. A personal judgment against a non-resident who 
has not been served within the state, and who has not appeared or assented 
expressly or impliedly to the mode of constructive or substituted service 
adopted, is invalid even in the state where rendered. Laughlm v. La. & 
N. O. Ice Co. (1883) 35 La. Ann. 1184; Freeman v. Alderson (1886) 
119 U. S. 188; Pennoyer v. Neff (1877) 95 U. S. 714. Service of process 
is within legislative control, subject, however, to constitutional limitations. 
Thomas v. Mahone (1872) 9 Bush (Ky.) m ; McCauley v. Fulton (1872) 
44 Cal. 355. A state statute authorizing service of summons in an action 
in personam upon the agent of a non-resident, where the agent has not 
been appointed to accept service, would violate the requirement of due 
process of law. Brooks v. Dunn (1892) 51 Fed. 138; Moredock v. Kirby 
(1002) 118 Fed. 184; National Bank v. Peabody (1883) 55 Vt 492. How- 
ever, jurisdiction of the person may be conferred by consent. Brown v. 
Woody, Adm'r. (1876) 64 Mo. 547; cf. Wilson v. Seligman (1892) 144 
U. S. 41 ; Pennoyer v. Neff, supra. A common example of this is found 
where foreign corporations do business in a state which requires them to 
appoint an agent for service of process before allowing them to transact 
business within the state. The law may, and ordinarily does, designate 
this agent or officer on whom process is to be so served. State v. St. 
Mary's Franco-American P. Co. (1905) 58 W. Va. 108; Woodward v. 
Mutual Reserve Life Ins. Co. (1904) 178 N. Y. 485. In the principal case 
the state had the power to exclude motorists until they consented to 
reasonable regulation and paid the license fee. Kane v. New Jersey 
(1911) 81 N. J. L. 594; Hendrick v. Maryland (1915) 235 U. S. 610. It 
seems that reasonable regulation permits a stipulation for service of 
process on a designated agent, the secretary of state. 

A. S. B. 

Wills — Devise to Deceased Child — Rights of Devisee's Children. — 
Kehl v. Taylor et al. (1916) 114 N. E. (III.) 125.— The statute of 
Descent of Illinois (Hurd's Rev. St. 1915-16, c. 39) sec. ii, provided that 
when a devisee, being a child or grandchild of testator, should predecease 
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such testator, and no provision should have been made for such contin- 
gency, the issue of such devisee shall take the devise. The testator, after 
making several dispositions, devised the remainder of his estate to his 
"children." A grandchild, to whom a specific devise was made by name, 
but whose mother was a daughter of the testator who had died before 
the will was made, claimed to inherit her mother's share under a residuary 
devise to the "children" of testator. Held, that she could recover under 
the above statute. 

Since a will speaks as of the time of the testator's death, the members 
of the class are prima facie to be determined at the death of the testator. 
Ruggles v. Randall (1897) 70 Conn. 44. Richardson v. Willis (1895) 
163 Mass. 130; Busby v. Roberts (1895) 53 N. J. Eq. 566. The English 
Statute to prevent lapses is construed to apply only to a devise or legacy 
to a person named and not to a class, irrespective of whether the death 
of the member of the class occurs before, or after the date of the will. 
Olney v. Bates (1855) 3 Drew. 319; Re Harvey [1893] 1 Ch. 537. But 
it has been generally held in the United States that statutory provisions 
to prevent lapses, apply to a devise or legacy to a class. Strong v. Smith 
(1891) 84 Mich. 567; In re Bradley's Estate (1895) 166 Pa. St. 300; 
Jones v. Hunt (1896) 96 Tenn. 369. However, this is not an unyielding 
rule, and the will itself may indicate a contrary intention, and if so, 
this intent will be adopted and enforced. In re Swenson's Estate (1893) 
55 Minn. 300; Bailey v. Brown (1897) 19 R. I. 669. The question resolves 
itself into this: Does the statute apply where the devise is to a class, 
one of the members of which is dead at the time the will is made, so 
that the heirs of the deceased member may take? The decisions are 
irreconcilable. Those holding the affirmative are: Bray v. Pullen (1892) 
84 Me. 185; Moses v. Allen (1889) 81 Me. 268; Jamison v. Hay (1870) 46 
Mo. 546; Wildberger v. Cheek's Executors (1897) 94 Va. 517. In other 
jurisdictions statutes like that in the principal case are held not to apply 
where the devisee is dead at the time of the execution of the will. White 
v. Institute (1898) 171 Mass. 84; Lindsey v. Pleasants (1846) 39 N. C. 
320; Tolbert v. Burns (1888) 82 Ga. 213. It is believed that the weight 
of authority is in favor of the proposition that a bequest to a class does 
not include persons dead before the making of the will, who, had they 
survived until that time, would have fallen within the description of that 
class, unless there is something in the will, or surrounding circumstances 
to show a different intent on the part of the testator. Inasmuch as the 
plaintiff in the principal case was provided for elsewhere in the will, it 
is questionable if the testator intended to have her take again under the 
devise to the children. 

L. J. N. 

Wills— Presumption— Construction.— Des Boeuf v. Des Boeuf (1916) 
113 N. E. (111.) 900.— The third clause of a will read: "It is my will that 
the balance of my estate, both real and personal, all descend to my wife, 
Julia, and my son, Felix, as the statutes of the state of Illinois provide." 
Held, that it must be presumed that the testator did not intend to die 
intestate as to any property and that the word "descend" cannot be taken 



